miller, plc

April 4,2022

Chairman Hill

D.C. Board of Zoning Adjustment
441 4th Street, N.W., Suite 210
Washington, D.C. 20001

Re: Maret/BZA Application #20643
Motion for Stay

Chairman Hill,

On behalf of Friends of the Field (the “Friends”) and following the decision of the Board
today to approve the referenced application, we are submitting the attached Motion for Stay. We
ask that the Board consider this request at the next opportunity.

Copies of this filing are being sent to all parties.

Thank you.

Sincerely,

S (.

Edward L. Donohue
for Friends of the Field

Enclosures

DTM.law | 117 Oronoco Street, Alexandria, VA 22314
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BEFORE THE ZONING COMMISSION OR i
BOARD OF ZONING ADJUSTMENT FOR THE DISTRICT OF COLUMBIA —
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I
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FORM 150 - MOTION FORM

THIS FORM IS FOR PARTIES ONLY. IF YOU ARE NOT A PARTY PLEASE FILE A
FORM 153 — REQUEST TO ACCEPT AN UNTIMELY FILING OR TO REOPEN THE RECORD.

Before completing this form, please review the instructions on the reverse side. Print or type all information unless otherwise indicated. All
information must be completely filled out.

20643

|Applicant I r?etitioner Appellant / Party Dntervenor IOther

PLEASE TAKE NOTICE, that the undersigned will bring a motion to:

CASE NO.:

Stay the Board's decision pending appeal to the Court of Appeals.

Points and Authorities:

On a separate sheet of 8 %” x 11” paper, state each and every reason why the Zoning Commission (ZC) or Board of Zoning Adjustment (BZA)
should grant your motion, including relevant references to the Zoning Regulations or Map and where appropriate a concise statement of
material facts. If you are requesting the record be reopened, the document(s) that you are requesting the record to be reopened for must
be submitted separately from this form. No substantive information should be included on this form (see instructions).

Consent:

Did movant obtain consent for the motion from all affected parties?

O Yes, consent was obtained by all parties O Consent was obtained by some, but not all parties
® No attempt was made QO Despite diligent efforts consent could not be obtained

Motion to be filed immediately upon announcemedint of BZA decision.

Further Explanation:

CERTIFICATE OF SERVICE

1 hereby certify that on this

I served a copy of the foregoing Motion to each Applicant, Petitioner, Appellant, Party, and/or Intervenor, and the Office of Planning

in the above-referenced ZC or BZA case via: n| [ Mailed letter | CJ Hand delivery X E-Mait | O Other

Signature: < ¢ e gg

pinthame: | CDWARCDO L. TONOBVE
Address: 17 oroNOCO <TREE T
phonene: | 702 SH 538Y

EDONOHIEE ™M, LAW




BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of
The Maret School BZA Case No. 20643

Friends of the Field’s Motion for Stay of BZA Decision
April 6, 2022

Friends of the Field (“Friends™), a party in this proceeding, will appeal from the BZA’s
decision and Order permitting the Maret School (“Maret”) to construct a multi-purpose athletic
facility on land Maret leases from the Episcopal Center for Children (“ECC”). Section 701.2 of the
BZA’s Regulations authorizes the BZA to stay the effectiveness of its final decision either on its own
motion or at the request of a party pending an appeal to the Court of Appeals. Unless the Board
issues a stay sua sponte, Section 701.3 provides that the party seeking a stay must prove that:

(a) The party seeking the stay (or, in the case of a stay to be issued on the Board’s own
motion, the party in whose favor the stay would be ordered) is likely to prevail on
the merits of the motion for reconsideration or rehearing, the sua sponte review, or
the appeal;

(b) Irreparable injury will result if the stay is denied;

(c) Opposing parties will not be harmed by a stay; and

(d) The public interest favors the granting of the stay.

We show below that the Friends satisfies these requirements.
(a) Friends Is Likely to Prevail in the Court of Appeals.

The Board ignored the law in contravention of the authority of the Zoning
Commission, the plain language of the Zoning Regulations and its own
precedent.

Prior to its decision in this case, the Board had never held that a private educational
institution could build a sports complex, a dormitory, or a cafeteria that was not an accessory to the
educational institution. In National Cathedral School, Application No. 16433, the Board considered
whether a pre-existing special exception could be extended. The Board determined that:

to approve an expansion of a special exception, the use must also be either part of or
accessory to, the existing special exception principal use.

Id. at 8. The Board found that the proposed sports field was “an extension of the principal use,” Id.,
and if that characterization could not be fairly established, an accessory use. In doing so, the Board
stated that:

an athletic facility is nearly always provided to students of a private school and can
be characterized as customarily incidental and subordinate to a private school.



Id. at 9.

Because the Applicant in this case has no existing principal use to expand, the Board has
simply created new law in this case. The Board has decided, contrary to its own precedent, that an
athletic facility alone can be characterized as a principal private school use. In doing so, the Board
has, in the words of the Office of the Attorney General, “effectively amend[ed] the Zoning
Regulations governing the uses permitted in the R1-B zone,” supplanting the public rulemaking
process and the legal authority of the Zoning Commission. BZA Exh 268. The Board has
“conflate[d] a subsidiary use with its dominant use” and in doing so, “diminish[ed] the public’s faith
in the zoning process by confirming that the ‘game is rigged’ [and] strip[ping] the public of the
procedural protections they would be entitled to if the Zoning Regulations were properly followed.”
Id

The Board has abandoned its determination in the National Cathedral School case that an
athletic facility is customarily incidental and subordinate to a private school. In doing so, the Board
disturbs the entire accessory use analysis it conducted in the National Cathedral School case, and
all cases relying on it since. The Board has adopted the Applicant’s unprecedented theory that “the
proposed Athletic Facilities are, in fact, educational facilities — no matter how close to, or how far
from, Maret’s Woodley Park campus they are located.” BZA Exh 282, Applicant’s Post-Hearing
Statement, page 3.

The Board ignored the law in contravention of its own precedent and that of the
Court of Appeals.

There is no precedent for the Board’s decision in this case, and it is contrary to the
precedents of the Court of Appeals. As such, the Party in Opposition has a high likelihood of success
on the merits in its appeal of the Board’s decision.

In the National Cathedral School case, the Court of Appeals affirmed the BZA’s either/or
analysis:

Specifically, the BZA found that the facility constitutes either an extension of the
principal use of the school or an “accessory use.” Because the Board's finding that
it is an accessory use is sustainable, we need not consider whether the facility is
reasonably characterized as an extension of the principle [sic] use.

Because the Court of Appeals decided the appeal on the basis of accessory use, the BZA’s
alternative “extension of a principal use” determination has no precedential value.

The Board’s decision in this case marks an extreme departure from both Application No.
16433 and the Court of Appeals’ decision affirming that case on the basis of accessory use. When
considering Friends’ appeal, the Court will determine (1) whether a multi-sport athletic facility more
than three miles from the private educational institution it serves is consistent with the District’s
zoning regulations, and (2) whether a multi-sport athletic facility which will be subleased to non-



school third parties for more hours than it will be used by the educational institution is a principal
educational use or is an impermissible business imposed in an R-1B zoned residential neighborhood.

Friends’ appeal will have the implicit or explicit support of the Office of the Attorney
General. The Court will understand that, as the Board’s former counsel, the OAG has considerable
expertise in interpreting the District’s zoning regulations.

We hope the Board will understand that its Order will likely be overturned by the Court.
(b) Irreparable Injury Will Result if the Stay is Denied.

If the Board grants Maret’s application, Maret will immediately begin construction of its
multi-sports complex. As the attached affidavits demonstrate, Maret’s contractors have already
begun, before the issuance of a Board Order, to prepare for cutting down trees, including heritage
trees, and moving other heritage trees. On March 25 and 26, there was a full scale effort by workmen
to begin digging the perimeter of heritage trees to be relocated, and at least in one location erect a
silt fence. The workmen doing the work explained that they were root pruning the heritage trees. Site
preparation is clearly underway in anticipation of receiving zoning approval to move these stately
heritage trees. The foreman pointed out all four heritage trees are to be saved. Their above-ground
root ball diameters have already been marked with white paint. Trees have been pruned to
conform to the root ball diameter. The foreman also stated that tree transplanting must begin
immediately. [Attachment 1 - Russell Declaration; Attachment 2 - Patton Declaration;
Attachment 3 - Zachary Declaration].

Tree removal is but the first step in Maret’s construction project. After trees are removed,
Maret’s contractors will begin excavation and grading. Contractors will begin to install drainage
structures to manage stormwater, prior to installing approximately 3.7 acres of artificial turf.

Maret has indicated that it plans to begin using the Field in the fall of 2023. Litigation in the
Court of Appeals is not likely to be concluded before the commencement of the athletic use of the
Field.

When Friends prevails in the Court of Appeals, it will be virtually impossible to undo
Maret’s construction. Maret cannot restore the trees or heritage trees. The heritage trees Maret will

have moved cannot survive a second transplanting.

The damage to the Field will be irreparable if Maret is permitted to begin construction during
the processing of the Friends’ appeal.
(c) Neither the ECC, the Maret School nor the ANC Will Be Harmed by a Stay.

Although the Episcopal Center for Children is not a Party to this case, a significant portion
of the public support for Maret’s Off-Site Athletics Facility is based on the promise of reviving the



ECC, which has been closed for almost three years. Though not necessary to grant the stay, it is
important to note that a stay will not harm ECC. ECC chose to close its school in June 2019, leaving
its students to find new placements and its teachers to find new jobs. No ECC students or teachers
will suffer harm if the stay is granted. The institution will also not suffer harm if the stay is granted.
ECC advocated against protecting its entire campus via the historic preservation process. The
campus, already subdivided, will not suffer any harm if the stay is granted.

The Maret School will not be harmed by a stay because its sports teams use the Maret school
grounds and District of Columbia facilities at Jelleff and Wilson High School. Maret’s rights to use
Jelleff extend to 2029 and its rights to use Wilson High School athletic facilities has no termination
date. Additionally, the record is clear that there are other options such as Dwight Mosley, the public,
natural turf field on which Maret had a previous successful arrangement for its students to play. That
arrangement lasted for 6 years. A Court of Appeals ruling will certainly come in time for Maret
to begin and complete construction to begin operations on the Field well before 2029.

Importantly, if construction is not stayed and the Court of Appeals overturns the Board’s
Order, Maret will have spent millions of dollars to construct the multi-sports complex, to the
detriment of its current and future students and parents, and will be required to spend untold millions
to attempt to restore the Field to its pre-construction condition.

Although the ANC is a party to this proceeding, it has no independent interest which would
be harmed by a stay.

(d) The Public Interest Favors a Stay

Friends® arguments to the ANC and to the Board raised several aspirational issues. We
believe that a stay will give the District time to update its regulations to protect its citizens and the
environment in which they live. Current District regulations require developers to prepare for 15-
year storms. Although Maret has stated that they will prepare for 25-year storms. the District has
already concluded that protection from even 25-year storms is inadequate. [Attachment 4 - Climate
Ready DC]. The District is actively investigating whether and how to improve stormwater
management in a future sure to see more intense storm events at more frequent intervals.

We acknowledge that the District now permits construction of artificial turf athletic fields.



But it is undisputed that every form of artificial turf contains PFAS, a carcinogen and a “forever
chemical.” It is undisputed that people playing on artificial turf will come in physical contact with
PFAS and will breathe PFAS particles escaping from the turf. Athletes will carry PFAS particles
home on their athletic shoes and clothing. Neighborhood residents will breathe PFAS. And PFAS
seeping from the artificial turf will be conveyed by stormwater throughout the Rock Creek
watershed to the Chesapeake Bay. On March 25, THE WASHINGTON POST published an article
about restaurant chains beginning to remove PFAS from wrappings surrounding food products.
[Attachment 5 - Washington Post]. Everyone except Maret (and the ANC) acknowledges the danger
of PFAS. Every parent of a Maret athlete or of a child whose sports team subleases the Field is, or
should be, concerned of the harm the turf could cause. The District will have to consider its current
position allowing PFAS in artificial turf, in food packaging, and other aspects affecting the
environment of its residents. A stay will give the District time to reconsider its approval of material
containing PFAS.

The public interest would also be served by hearing from District planners about the
City’s long-range needs for parks and recreation facilities. Maret and its supporters have claimed
they would create a “wonderful benefit” for the City by allowing their off-site athletics facility to
be used some of the time by outside groups, while Maret would control access and use.
Meanwhile, the City’s Department of Parks and Recreation (“DPR”) is engaged in a District-
wide parks and recreation master planning effort, Ready2Play, and expects a draft of the plan to
be made public in April. Ready2Play will: develop a 20-year vision for DPR; take a broad look at
parks and recreation throughout DC; assess trends and community needs, including equity
considerations; provide a blueprint for investments and improvements; and develop a roadmap of
strategies and actions. Residents would benefit from this impartial assessment of parks, sports,
and recreation provision. Mayor Bowser’s $19.5B FY 2023 Fair Shot Budget has been
characterized as “the most equitable budget in the history of the District of Columbia,” and
includes $13.5 million for expanded recreation,” so, in the Mayor’s words: “we can ensure kids
in all eight wards, regardless of their families’ income, can grow up with the same opportunities
to play sports and enjoy the benefits of being an athlete that wealthy and middle-class children all
across our country have access to.” So far, discussion of the Maret ECC proposal has been
dominated by private interests telling residents what is good for them.

For each of the foregoing reasons, Friends of the Field respectfully requests that the BZA
stay the effectiveness of its final decision pending Friends’ appeal to the Court of Appeals of the
BZA’s decision and Order permitting Maret to construct a multi-purpose athletic facility on land
Maret leases from the Episcopal Center for Children.



ATTACHMENT 1

BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of
The Maret School BZA Case No. 20643

Declaration of Claudia Russell
In Support of Motion for a Stay

I, Claudia Russell, having been duly swomn according to law, state as follows:

l. I live at 5860 Nebraska Avenue, adjacent to the Episcopal Center for Children and
its Field.

2. On March 8, 2022, a neighbor called to tell me that VIKA employees, the civil
engineering firm employed by Maret to develop their plans, were in my front yard quite close to my
house. The VIKA employees were attempting to trace utilities and had not requested permission
to be on my property nor my neighbors at 5864 Nebraska Avenue. When I questioned the VIKA
employees, they apologized for trespassing and explained that they were tracing utilities.

3. On March 18, 2022, there was tree work being done on the ECC property. I was told
by a representative of Wetlands Studies and Solutions working for VIKA and Maret, that they were
trimming dead branches off the heritage trees scheduled to be relocated. The workmen were there

most of the day.

4, On March 25 and 26, there was a full scale effort by workmen to begin digging the
perimeter of heritage trees to be relocated, and at least in one location erect a silt fence. The
workmen doing the work explained that they were root pruning the heritage trees. This is clearly
site preparation underway in anticipation of receiving zoning approval to move these stately heritage

frees.

Respectiully submitted,
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Claudia Russell

District of Columbia
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ATTACHMENT 3

BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of
The Maret School BZA Case No. 20643

Deelaration of Carol Zachary
In Support of Motian for a Stay

I, Carol Zachary, having been duly swom according to law, state as follows:

1. Ilive at 2832 Rittenhouse Street N.W, adjacent to the Episcopal Center for Children
and its Field,

2. On Friday, March 25, 2022, I was listening to chain saws being revved and what
sounded like something being pounded and decided to investigate what was happening behind a
house at 6006 28" Sttreet adjacent to the ECC property. Ireceived permission from the residents
to cross their property to the fence between their house and the ECC lot. Isaw one man digging a
straight trench and two others standing by. There was a circle of white paint around the big tree
right behind their property. The trench ran parallel about four feet from the fence and was about 10

inches deep and 40 feet long at that stage of excavation.

3. The workers stopped when they saw me approach. Iasked them what was happening
and the worker I presumed was the foreman approached. He explained that they were digging a
trench to put in a wall to prevent erosion when they uproot the tree for relocation. The foreman later
said “We have to do this before we dig up tree.” “We have to do it now. We have to do in spring

”
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ATTACHMENT 2

BEFORE THE BOARD OF ZONING ADJUSTMENT
OF THE DISTRICT OF COLUMBIA

Application of
The Maret School BZA Case No. 20643

Declaration of David Patton
In Support of Motion for a Stay

I, David Patton, having been duly sworn according to law, state as follows:

L. I live immediately across from the east end of the Rittenhouse Street alley. [ have
benefitted greatly from the District's 2019 Low Impact Development project to rebuild the alley,
repave 28th Street, and install new curband gutter and a bioremediation cell on the eastside of 28th
Street. The project has (at least for now) eliminated basement flooding in my house, which had
previously been a frequent problem. T appreciate the stormwater management benefits the alley
project provides, and I'm wary that massive work on the ECC property could have unanticipated and
unintended consequences.

2 I have witnessed Davey Tree and Wetlands Studies and Solutions workers on the
ECC property engaged in site preparation, in anticipation of zoning approval for the Maret athletics
fields project. On March 18 workers were in the heritage trees, and had a truck and chipper parked
in the Utah Street alley. Men with chainsaws were trimming and removing live and dead branches

from heritage trees.

3. On March 25 and 26, a crew were working at the base of one of the heritage trees at
the end of the Utah Street alley. This work is on the critical path schedule for the Maret project, as

shown in Wetlands' tree transplant plan.

Respectfully submitted,'

David Patton

District of Columbla
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ATTACHMENT 5

@he Washington Post

Democracy Dies in Darkness

Major restaurant chains commit to eliminating ‘forever
chemicals’

Several restaurant brands react after Consumer Reports finds dangerous chemicals linked to serious health problems
widespread in fast food packaging

By Laura Reiley

Yesterday at 3:03 p.m. EDT

¢y Listen to article 4 min

& N O O

Some of America’s favorite restaurants have just committed to taking

something off consumers’ plates.

Restaurant Brands International, which owns Burger King, Tim Hortons
and Popeyes, announced plans late Wednesday to phase out these
chemicals in its food packaging worldwide by 2025. Chick-fil-A
announced a similar commitment Wednesday evening on Twitter to phase

out these chemicals in packaging by the end of this summer.

The companies’ embrace of doing more to stamp out chemicals is in
response to a just-published investigation by Consumer Reports that
detailed how they found toxic chemicals in a majority of the food wrappers

and packaging from chain restaurants and grocery stores that they tested.



These chemicals, called PFAS, short for per- and polyfluoroalkyl
substances, are used in hundreds of products to make them resistant to
heat, water, oil and corrosion. They are sometimes called “forever
chemicals” because they are resistant to breaking down naturally in the
environment and can remain in people’s bodies for years. PFAS from
grease-resistant food wrappers can seep into food and contaminate soil

and water when packaging reaches landfills.

Consumer Reports tested multiple samples of 118 food packaging products

from major restaurant and grocery chains, including paper bags for french

fries and wrappers for hamburgers, as well as paper plates and molded
fiber bowls for salads. The organization found PFAS chemicals in more
than half of the food packages tested.

Although frequent exposure to these chemicals, even at low levels, has
been linked to a growing list of health problems, including immune
system suppression, lower birth weight and increased risk for some
cancers, the Food and Drug Administration has not issued any guidance
or set limits for the chemicals in food packaging, said Michael Hansen,

senior scientist at Consumer Reports.

Denmark set a limit of 20 parts per million to protect public health, and
California’s ban on these chemicals in food packaging, which goes into

effect in 2023, requires levels below 100 ppm.
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The Environmental Protection Agency had established a standard for what
it considered safe levels of PFAS in drinking water. Yet, in November, the
agency began work to drastically lower their standard for PFAS considered

safe in drinking water, in light of more recent studies, Hansen said.

Hansen said his bigger concern is that there are 9,000 man-made PFAS
chemicals, with 660 of them commonly used in restaurants and retail,
according to the EPA, but virtually no toxicity assessments for most of

these chemicals.

Consumer Reports found measurable levels of PFAS chemicals in
wrappers from fast-food chains such as McDonald’s and Burger King, and
even in packaging from companies such as Trader Joe’s and Cava that

promote more healthful fare.

Nathan’s Famous hot dogs had products with some of the highest levels of
these chemicals in paper bags used for sides. Other food wrappers with
particularly high levels included a paper bag for French toast sticks or
cookies at Burger King, a paper bag for cookies at Arby’s, and a wrapper
for a sandwich wrap at Chick fil-A.

Arby’s has very few packaging materials with PFAS, said spokeswoman
Rachel Russell, and is on track to have all PFAS removed from packaging
products by the end of this year. Nathan’s completed a package design
partly to reduce PFAS, said Phil McCann, vice president of marketing. The
full transition will be completed by December, he added.

Chick-fil-A has been working on eliminating these chemicals since 2018,

spokeswoman Chelsea Lee said.

“Chick-fil-A has eliminated intentionally added PFAS from all newly
produced packaging going forward in our supply chain. While some legacy
packaging may still be in restaurants, it is expected to be phased out by the
end of this summer,” Lee said. “We’ve spent the last four years working

closely with our suppliers, an independent lab and third-party validator.”

In a statement to The Washington Post, Burger King’s parent company
said: “We are dedicated to only using ingredients and materials that are
safe for guests and employees and continuously review our policies to
ensure we remain good corporate citizens. The Burger King brand has
required that any added perfluoroalkyl and polyfluoroalkyl substances
(PFAS) be phased out from all approved, guest-facing packaging materials
globally by the end of 2025 or sooner.”
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For consumers hoping to minimize their chemical consumption,
Consumer Reports recommends transferring fast food out of its packaging
when possible and not reheating food in the original packaging. They also
suggest having domestic water tested for PFAS and patronizing retailers
that have pledged to reduce their use of these chemicals. Previous
commitments to phase out PFAS have been made by Cava, Chipotle,
Freshii, McDonald’s, Panera, Sweetgreen, Taco Bell and Wendy’s.
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