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P-ROCEEDI-NGS
(9:37 a.m)

CHAIR HI LL: Good norning, |adies and gentl enen,
the Board of Zoning and Adjustnent. Today's date is 4-6-
2022, this public hearing wll please cone to order.

My nane is Fred HIl. |'"mthe Chairperson of the
District of Col unbi a Board of Zoni ng and Adj ustnent. Joi ni ng
me today is Lorna John, Vice Chair, and Board Menbers Carl
Bl ake and Chrishaun Smith, and Zoning Conmm ssioners Dr.
| manura and Chai rman Ant hony Hood.

Today' s neeting and heari ng agenda are avail abl e
on the Ofice of Zoning's website. Please be advised that
this proceeding is being recorded by a Court Reporter, and
is al so webcast |ive via WbEx on YouTube Live.

The video of the webcast will be avail able on the
Ofice of Zoning's website after today's  hearing.
Accordingly, everyone who is listening on WbEx or by
t el ephone, will be nuted during the hearing. Also, please
be advi sed, that we do not take any public testinony at our
deci si on- neeti ng sessi on.

| f you' re experiencingdifficulty accessi ng WbEX,
or with your telephone call-in, then please call our Z
hot |l i ne nunber at 202-727-5471, to receive WebEx call-in, I'm
sorry, WebEx log-in or call-in instructions.

At the concl usion of a decision-neeting session,
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| shall, inconsultationwth the Ofice of Zoning, determ ne
whet her a full or summary order may be issued. A full order
IS required when the decision it contains is adverse to a
party including an affected ANC. A full order may al so be
needed if the Board's decision differs fromthe Ofice of
Pl anni ng' s recommendati on. Although the Board favors the use
of summary orders whenever possible, an Applicant ny not
request the Board to issue such an order.

In today's hearing session, everyone who isS
| istening on WebEx or a telephone wll be nuted during the
heari ng. And only persons who have signed up to participate
or testify will be unnmuted at the appropriate tine. Please
state your nanme and honme address before providing oral
testi nmony, or your presentation. Oal presentations should
be limted to the sumary of your npbst inportant points.
When you' ve fini shed speaki ng, pl ease nute your audi o so t hat
your m crophone is no |onger picking up sound or background
noi se.

Once again, if you're experiencing difficulty
accessi ng WebEx or with your tel ephone call-in, please call
202-727-5471.

Al'l persons planning to testify, either in favor
or in opposition, should have signed up in advance. They'l]|
be called by nane to testify. If it's an appeal, only
parties are allowed to testify. By signing up to testify,
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all participants conpleted the oath, or affirmtion as
required by Subtitle Y 408. 7.

Requests to enter evidence at the tine of an
online virtual hearing, such as witten testinony or
addi ti onal supporting docunents, other than live video which
may not be presented as part of the testinony, may be
al l oned, pursuant to Subtitles Y 103.13, provided that the
person making the request to enter an exhibit explain, (a)
how t he proposed exhibit is relevant, (b) the good cause that
justifies allow ng the exhibit into the record, including an
expl anation of why the requester did not file the exhibit
prior to the hearing pursuant to Subtitle Y 206, and (c) how
the proposed exhibit would not unreasonably prejudice any
parties.

The order of procedures for special exception and
vari ances are pursuant to Y 409 -- see --

At the concl usi on of each case, an individual who
was unable to testify because of technical issues, may file
a request for leave to file a witten version of the planned
testinmony to the record within 24 hours, followng the
concl usion of public testinony in the hearing. |f additional
witten testinony is accepted, then parties will be all owed
a reasonable tinme to respond, as determ ned by the Board.

The Board will then make its decision at its next
neeting session, but no earlier than 48 hours after the
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heari ng. Mbreover, the Board may request additional specific
I nformation to conplete the record. The Board and the staff
will specify at the end of the hearing, exactly what is
expect ed, and t he dat es when persons nust submt the evi dence
to the Ofice of Zoning. No other information shall be
accepted by the Board.

Finally, the District of Colunbia Adm nistrative
Procedures Act requires that the public hearing on each case
be held in the open, before the public. However, pursuant
to Section 405(b) and 406 of that act, the Board may,
consistent with its rules of procedures in the act, enter
into a cl osed neeting on a case for purposes of seeking | egal
counsel on a case.

Pur suant to D. C. Oficial Code  Section
2-575(b)(4), and or deliberating on a case pursuant to D.C.
O ficial Code Section 2-575(b)(13). But only after providing
t he necessary public notice, and in the case of an emergency
cl osed neeting, after taking a roll call vote.

M. Secretary, do we have any prelimnary matters?

MR, MOY: Menbers of the Board, | do have a bri ef
announcenment before you continue wth today's hearing.
First, with regards to today's hearing packet. W have two
applications that were, that the Board had granted a
conti nuance.

The first is Application Nunber 20554 of Sasha
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Bruce Yout hwork, Inc. And this application has been
rescheduled to July 27, 2022. Also Appeal Nunber 20549 of
ANC 6B, has been reschedul ed to Oct ober 26, 2022. O her than
that, M. Chairman, there are sone slight prelimnary
matters, but for the Board's efficiency, | can tee those up
for the Board when | call the case. That's it for ne, sir.

CHAIR HILL: Ckay. That sounds perfect. Al
right, M. My, | know that Vice Chair John is not on our
first decision case. So, Vice Chair John, we wll excuse you
and see you back after that. And Dr. Imanura, also we w |l
see you after our decision cases. And M. My, if you could
call our first one, please.

MR, MOY: Yes, sir. So, this would be case,
Application Nunmber 20643 of the Maret School. This is an
application that self-certified for special exceptions from
the matter-of-right uses of Subtitle U Section 201. Pursuant
to Subtitle U Section 203.1(n), Subtitle X Section 104, and
Subtitle X Section 901. 2.

And al so, fromthe parking |location restrictions
of Subtitle C Section 710.2. Pursuant to Subtitle C Section
710.3, and Subtitle X Section 901. 2. This would permt a
private school use in the R-1-B Zone. The property is
| ocated at part of 5901 Utah Avenue, NW Square 2319, Lot
832.

And as the Board will recall, this was | ast heard
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at the Board's decision-neeting session on March the 30th.
And it was deferred to today's hearing. And that's it for
me, M. Chairnman.

CHAIR HILL: Okay. Thank you, just let nme get to

the end of the record here. kay, there was prelimnary
matters with this. |Is that correct, M. My?
MR MOY: Yes, | believe unl ess soneone corrects

me, that the Board continued this to today's date because you
were going to allow the ANC, the opportunity to respond to
the Friends of the Field submssion. And | believe there
were no responses fromthe ANC

CHAIRH LL: Okay. M. Nicholas or Ms. Nagel hout,
| thought there was also sonething before the Board, a
prelimnary matter, about notions to strike. |s that correct
or am | thinking about a different case?

MS. NAGELHOUT: No, that's this one. The Board
reopened the record to allow in the ANC s subm ssion. The
ANC submi ssion said in part, you should disregard certain
pages in the Friends post-hearing subm ssion. And then, the
Friends and the Applicant both responded to the ANC. The

Applicant nmade a notion to strike those certain pages.

CHAIR HILL: No, | appreciate it. | appreciate
it, Ms. Nagel hout. | nmean for the record, | have revi ewed
those exhibits. | just wanted to make sure | had the right

case. And | do. And so, there was notions about striKking
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certain sections of the record. And | know that the Board
has had an opportunity to review these exhibits.

| mean, | think that, you know, to begin with I
think that the items that are di scussed in the notions, are
things that are really outside of the Board's purview. They
don't pertain to zoning. It's really, you know, things that
are not, again, things that are pertaining to zoning, and are
not things that are things that the Board shoul d necessarily
deci de on.

So, what | would propose is to go ahead and deny
the notions to strike. And the Board itself can determ ne
what is or shouldn't be concerned -- or |'msorry, considered
concerning what is in or wwthin our purview. So, unless the
Board has any issues, |'mgoing to go ahead and stri ke those
-- I"'msorry. I'mgoing to go ahead and deny those notions
to strike and ask for a second. M. Bl ake.

(No audi bl e response.)

CHAIR HI LL: M. My, the notion has been made and
seconded, if you could take a roll call?

MR, MOY: When | call your nanes, if you would
pl ease respond with a yes, no, or abstain to the notion nade
by Chairman Hill to deny the notions to strike. And this
notion was seconded by M. Bl ake.

(Roll call vote)

MR, MOY: Zoni ng Conmm ssi oner Ant hony Hood?
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(No audi bl e response.)

MR MOY: M. Smith

MEMBER SM TH:  Yes.

MR MOY: M. Bl ake.

MEMBER BLAKE: Choose to strike.

MR MOY: Chairman H .

CHAIR HILL: Yes, to deny the notion to strike.

MR MOY: And we have one Board Menber not
participating on this case. Staff would record the vote as
4-0-1. And this is on the notion nmade by Chairman HIl. The
notion was seconded by M. Blake. Also in support of the
notion i s Zoning Conm ssion Chair, Anthony Hood, M. Bl ake,
of course, M. Smth and Chairman H || . Mbtion carries on
a vote of 4-0-1.

CHAIR HILL: Okay. Thanks, M. My.

Ckay, in terns of deliberation of the case, what
| was planning on doing was just kind speak, kind of on a
high | evel as to what | kind of thought in general. And then
have an opportunity to hear fromny fell ow col | eagues. Goi ng
around the table, 1'Il probably start with M. Smth, M.
Bl ake, and t hen Chai rman Hood.

This was a very long hearing. And considering
that this is a special exception, | do think we heard as nuch
as we could fromall of the different parties that we are to

gi ve great weight to. W heard fromthe Applicant obviously,
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the ANC, and then parties in opposition. And |I think that
what -- and |I'll kind of just | ook at sone of my notes here.

You know, | do think that this is a private school
use. | nean there has been sone, there have been di scussi on
as to whether it is or isn't a private school use. | think
It Is a private school use. | think that the athletics are
sonething that go to the education of the children. And
al so, go to the use of the school and their mssion itself.
And so, | do think it's a private school use.

| don't think that it is, | nean, a facility that
they're putting forward to make noney. Like, | don't think
it's a commercial soccer stadiumor anything like that. |
nmean, they're not, the Maret School is not in the business
of that type of business, right. They're mission is to
educate children. And they're providing an athletic facility
in order to, again, educate the children and create a whol e
experience, | believe. So, | do believe that they are, it
is a private school use.

In terns of the parking, | also, didn't really
have a problem with the parking in the front yard, as
pr oposed. And part of the reason why that is, is that |
t hi nk that they have an extensive MOUin place with the, that
t hey' ve negotiated through with the ANC and the comunity.
And that, | think that it's beyond even what we normal |y get
with the BZA type MOUs.
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11

| nmean it's extrenely extensive. | nmean it's
alnost to the point where, we're at a Zoning Conm ssion
hearing. Chairman Hood is here with us today, and he knows
just how extensive this MU actually is, concerning that's
It's a, you know, it's a BZA special exception.

And so, | think that they, the Applicant has
wor ked extensively with the conmmunity to try to put together
sonet hing that can work for all of people, in terns of -- |
understand that there are nenbers of the comunity that
obvi ously are opposed. They went ahead and put together
their opposition, and hired a conpetent counsel to nove
forward with this. But | do believe that the MOU pretty nuch
takes care of any issues that | had, in ternms of concerns
about how it mght affect the conmmunity and the imedi ate
area there.

| think that | would just be in favor of just
referring to the conditions rather than parsing themout, in
terms of our order. Because sone of themare really things
that are just not really, again, within our purview There
are things that, are things again, that are nore |ike things
that they would do in an MOU. It's again, outside the
purvi ew of the Board.

And so, | would just kind of refer that MOU, which
is in Exhibit 282E, in the order that we actually wite. And
again, | believe that the Maret School w |l honor their
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agreenent. | would al so agree with the recommendati ons t hat
the Ofice of Planning had put forward, including their
condi ti ons. Nunber 1, Installation and nmaintenance of
evergreen shrubbery along the outer perineter of the parking
lot tomnimze thelot's visual inpact to abutting nei ghbors
fronting 28th Street and across Nebraska Avenue.

And sound anplification devices, nusic and ot her
sound i nstrunents shall not be permtted at the facility, to
mtigate noise inpacts to the nei ghborhood in excess of the
maxi mum al | owed by district regul ations.

So, those woul d be the conditions that | woul d put
in there. | would also note that the ANC, again, was in

favor of this application and the comm ssi oner cane and spoke

with us. | believe that, you know, that they, or I'msorry
that the comm ssioner has represented their ANC well, and
this has gone on for quite sonme tinme, in terns of the
negotiations with the community.

And again, |'msorry that everyone is not in favor
of this. However, | do think that the conditions that have
been put forth, should mtigate all of the adverse inpact

that | think m ght happen fromthis particular facility. |
nmean, it's not -- it's private property. |It's not a public
park, right. | nean this is where it's always a change t hat
needs to take place, but this is private property.

That nmeans, that can be devel oped with sonet hing
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within the regul ations. And this is a special exception.
This isn't a variance. This is sonething that is, you know,
within the regulations, as long as it fits within those
standards. W as a Board are supposed to, you know, try to
mtigate any adverse i npacts that we can. And al so, approve
it, if it fits wwthin those standards. | believe that it
fits within the standards.

| believe that the Ofice of Planning' s report,
which | will even kind of just refer to, states all of the
reasons again as to why it's neeting those criteria. And
again, |I'm confortable with, as | said, the Menorandum of
Under st andi ng that has been put forward.

Wth regard to the OAGletter, | was a little bit
confused by it, inthat | disagree wwth it. And then, there
was al so, it seened as though the OAG letter, it seenmed as
t hough, it, you know, they were in opposition. But then they
said, if we were in favor, we could give sone conditions.
So, it seened to ne, to be conflicting, even in their -- you
know, necessarily their opinion. | nean | respect QCAG |
haven't had a letter from OAG vyet, in ny tenure here.

And so, you know, what we have before us again,
is what we the Board are supposed to be giving great weight
to, which is the Ofice of Planning' s recomendation, the
ANC s recomendati on, and then our opinion as to whether or
not they're neeting the standards for us to grant the relief
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requested, which | do. M vote, do believe that are neeting
those criteria.

|"mgoing to kind of stop there, and then ask for
ny fellow Board Menbers to help ne, if they would, please
Ei t her pl ease repeat anything | said, and al so, give ne your
opinions. M. Smth, may | start with you?

MEMBER SM TH: Sur e. Sorry, | guess | woke up

wth a cold, this weather.

CHAIR HILL: |'"'m glad you're over there, M.
Smith.

(Laughter.)

MEMBER SMTH: | don't want it, God, | don't want
it.

So, kind of touching on sonme of the things that
you tal ked about, Chairman Hill -- and really before going
into the nmerits of the special exception request -- | think
it's inmportant given that, you know, this was raised by the
ANC, not by the ANC, but kind of by OAG and definitely by

other parties in opposition, for instance, Field, | think
it's inmportant to discuss the use itself, and whether it's
allowed at the site?

So, | agree with you. | believe that the proposed
use woul d be constructively maintai ned by the Maret School,
and an operation that would be defined as, in the zoning
regul ati ons, as education, private -- an education, private
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use. Under the definition it states, that such a use may
I nclude, but is not limted to, sports facilities for such
a use.

| believe that the athletic field for a private
school can be considered an integral function of a private
school use. And therefore, part of the principal use.
Therefore, there isn't a requirenent that a private school
must | ocate all of its facilities on a single property. And
I believe the Boar d has historically made this
I nterpretation, going back to an approval that we granted a
coupl e nont hs ago.

And a coupl e that we granted over the past couple

of years. (Going back to the, you know, md to early, the

m d-| ast decade, of other athletic facilities that my not
be | ocated on the sane | ot, as ot her buildings of the private
school. But nonetheless, it's integral to the functions of
the private school. So therefore, | believe that the special
exception approach is applicable to Maret in this particul ar

case, and they can proceed with their special exception
request.
So, after reviewing the full and extensive record,

and hearing the testinony at the public hearing |ast nonth,

| do believe that the Applicants nmet the burden of proof for
us to be able to grant the special exception. So, and so far
as the special exception per Section 17.3, | agree with OP's
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anal ysis on how t he topography of the site necessitates this
speci al exception, to place parking to the front of the
fields.

And it is substantially nore convenient to pl ace
It there, as opposed to interior to the site. And | believe
that placing it along the front property line, does mtigate
sone of these traffic and |ight inpacts that may occur for
havi ng a parking | ot adjacent to single fam |y houses.

As to the special exception criteria as detailed
in Section X in 901, | believe that the proposed use is in
harnony with the general purpose and intent of the zoning
regul ati ons, in that educational uses, that includes
educational uses that -- | believe athletic fields includes
the definition of educational use, would be conpatible with
residential uses within the R 1-B Zone.

The Applicant has sufficiently mtigated adverse
i npacts such as noise, traffic and other inpacts in the
design of, the placenent of those fields, and in the
operation, as shown in the site plan, and as conditioned
within the MOU, between ANC and the Applicant.

| al so believe that the incorporation of retaining
wal | s, extensive | andscapi ng, and site gradi ng, woul d reduce
the athletic facilities i npact on the adjacent nei ghbor hood.
So, just as a, you know -- so, | support the special
excepti ons. I would note, | do not support many of the
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extensive conditions, as you have stated, Chairman H I,
extensive conditions that were outlined as part of the
agreenent between the Maret School and the ANC as being
I ncorporated as conditions within the order.

For the exact sane reasons that you stated,
Chairman HlIl. | do believe that many of those conditions
are beyond the bounds of what we, as a zoning body, can
enforce. And | believe it may be difficult for even the
District of Colunbia's various enforcenent agents to enforce
It In any capacity.

| al so believe that many of the conditions may not
be inposed by this body, because they seek to regulate
performance or -- such as construction periods that are
typi cally handl ed t hrough DCRA' s adm ni strative process when
a building permit is approved, or woul d i npose fines for non-
conpliance with conditions. And | believe that's beyond t he
scope of what we can legally do.

The only ones, if | were to state, the only ones
that | think are applicable conditions that we can condition
explicitly in the order, are conditions 1(a)(c)(f) and (k),
conditions 2(a)(c)(d) and (e), and condition 3(a). That's
it.

| believe the way the hours of operation are
structured and stratified, across selective types of uses,
are difficult to enforce by anyone. And that includes --
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yes, | think it's conpletely difficult to enforce. And |
don't believe there is a fundanental difference in inpacts
bet ween the Maret School's athletic functions and any ot her
youth sports organi zation that may use the site. It's the
youth, it's youth sports organi zations using the sane site.
So, | believe it's conpletely difficult to enforce.

| believe in order to craft theminto, set our
regul atory policies, they can be incorporated as a fornal
condi tion, approved by the BZA, we need to be substantially
sinplified and |I'm not recomendi ng that. However, | do
understand that this is a set of conditions that have been
agreed to by the Applicant and ANC in the form of an MOU.
And will recomrend not incorporating any of the conditions
into the order. And only nake a reference to it within the
order, make a reference to the MOU within the order.

Therefore, the conditions are enforced only as a
private and civil nmatter between the two parties involved,
as shown in Exhibit 282E. |If we wanted to incorporate any
condition into the order, | would only reconmend the
conditions outlined by the Ofice of Planning, and al so one
addi ti onal condition.

| woul d recommend, that wasn't outlinedinthe MOU
or by the Ofice of Planning, would be a condition requiring
the Maret School to have a designhated representative that
will regularly interface with the ANC and mnmtigate any
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conflicts that my arise between the Mret School's
operations at site, and the ANC.

So with that, | would recommend adding that
condition, and the O fice of Planning's condition. So with
that, | do give great weight to the Ofice of Planning's
report and gi ve kudos the ANC and t he Maret School for com ng
together to draft, probably the nost extensive -- and |I've
been working planning for, you know, over a decade -- the
nost extensive list of conditions |I've ever seen, to try to
mtigate inpacts that the developnment nmay have on the
adj acent nei ghbor hood. So, wth that | support the
application.

CHAIR HI LL: Thank you, Board Menber Smith. M.
Bl ake.

MEMBER BLAKE: Yes, thank you, M. Chairman.

| want to first say | agree with the statenent
that you made with regard to the larger issues, and your
interpretation of the rules and regulations. And | al so want
to thank Board Menber Smith for very well articulating how
the conditions for the special exceptions have been net as
wel | as the appropriateness for the various conditions in the
Menor andum of Understanding with the ANC

| personally just say that, | believe that it
woul d be appropriate to consider the special exception
application. | | ooked at a couple factors in considering
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this. First, is the fact that the, thisis a self-certified
application. And the Board's precedent is to consider the
relief requestedinaself-certifiedapplicationunless there
I's no plausible basis to consider that relief.

My second, | | ook at precedent. The Board has
consistently considered athletic facilities of private
schools, as an aspect of a principal private use, not an
accessory use. This interpretation as Board Menber Smith
pointed out, was stated in BZA Case 1643, the National
Cat hedral School in 1999. The interpretation in that case
was that athletics is a formof education, and thus athletic

facilities are educational facilities.

It's i mport ant to not e t hat , and this
i nterpretation was not di sturbed on the appeal. | would al so
note that the Board has applied that interpretation

consistently since then, and nost recently, in BZA Case 2593

in January of this year, Blessed Sacranent case.

The Applicant testified that the physica
education is an integral part of its mssion. And t hat
participation in athletics is a requirenent for graduation.
As such, | believe the proposed athletic facility wll be
operated by a private school and is appropriately consi dered

a principal private school use. Because it is not an
accessory use, and it's not required to be located on the
same lot as the rest of the Applicant's facility. This is
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the interpretation that was affirned in an email from the
Appl i cant, from the Zoni ng Adm ni strator. Thi s
Interpretation was also affirned in the Ofice of Planning's
witten report.

They're al so sone questions about intensity of
use. Oobviously, a private school use is permtted in R-1-B,
subj ect to special exception approval, to ensure it does not
cause adverse effects. The intensity of use does not change
a private school use into sonething else, but requires that
the Board assess all of the potential inpacts.

For context, for exanple R Zones permt sone non-
residential uses such as institutions, religious based uses,

and public institutions such as schools, recreation, and

comrunity centers and libraries. Inthis case, the Applicant
is proposing to allow sone use of an athletic facility, but
only on a limted basis.

The additional use would not convert the private
school facility to a comercial sport's facility. The
Appl i cant proposed to charge only a reasonable fee for use,

and not a profit generating business use, |ike Audi Field.
In fact, the athletic facilities proposed by a third-party
use, would be consistent with how the field owned by other
i ndependent schools in the district are used by third
parties.

So, considering these factors, | do believe it's
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appropriate to consider the special exenption for the
application. That said, |I'm going to -- as Board Menber
Smth pointed out, | do agree that the parking el enent has
been -- I"'mgoing to skip to that and cone back -- that there
are to be 20 -- that the relief for the parking |ocation
requi renents have been net.

That based on the information in the record, the
Applicant has denonstrated it is not practical and |ess
efficient to locate the spaces in accordance with the
regul ations, due to the shape of the property, and its
vari abl e topography. As a lot, it's 35 feet higher in the
rear. The inpact on the heritage trees and the undesirable
i npact having an entrance from the alley, would have on
nei ghbori ng properties.

In addition to that, the Applicant has
denmonstrated that |ocating the spaces in the front vyard,
woul d be safer and nore conveni ent than providi ng access off
the rear, of the alley in the rear.

When we turn back to the special exception
requi rements, | want to point out that | agree whol eheartedly
that there are a nunber of issues that cone up in this. And
as the requirenent is for the -- the application is that the
Applicant should not -- the elenents of proof of what are
required to consi der approval of the application are simlar
to U 203.1 and X 104.1. They are sinply this, they nust not
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be likely to becone objectionable to adjourning and near by
property because of noise, traffic, the nunber of students,
or objectionable conditions.

And also, that there is anple parking to
accommpdat e the students, teachers, and visitors likely to
cone to the site. Inthis case, the requirenent woul d be for
23 spaces, and the Applicant wll be providing 48 spaces,
assum ng they have the | ocational requirenent allowed. So,
In that case, that part of it is net.

The bi gger issue though in the case would be the
speci al exception. The Board has heard a | ot of testinony
alleging that the Applicant's proposal would result in
adverse i npacts. But the party and persons in opposition did
not denonstrate that objectionable conditions would not
result fromthe approval.

| nmean, clearly there will noise, there will be
i ncreased traffic, there will nore intense use of the space.
There may be sone environnental issues that are objectionabl e
conditions that arise. But it is inmportant that we consider
the mtigating factors here. 1've | ooked at the noise, and
clearly there's sonething that for exanple, there would be
no lights, so there will be no use after dark. There w |
be no anplified sound, or noise nmnakers, noise nekers
permtted.

I f you | ook at traffic, you see the Applicant has
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cl osed the existing current curb cut on Nebraska Avenue and
created a wder curb cut. The site will acconmodate bus pick
up and drop off. And the Applicant proposed a detail ed and
extensive Transportation Demand Managenent, Operations
Managenent Pl an, which DDOT supports. These plans call for
the i npl enentation of policy that wll reduce vehicle traffic
and enhance the pedestrian and bicycle safety.

And for the intensity of use, clearly for the
entirety of the athletic field, wll be open less than 70
percent of the daylight hours. The maxi nrum nunber of Maret
students dispatched on the field at any one tine will not
exceed 50 or 60 players. And third-party public use of the
fields will be subject to limts.

In addition to this, the Applicant proposed
several design nodifications to address other potentially
obj ecti onabl e condi ti ons, such as t he envi ronnental concerns,
visual intrusion, and nmaintenance of green space, wth
protection of heritage trees.

So, while it's clear that sone Wl be
di sappoi nted by the outcone of these proceedings, | believe
t he i ssues and concerns identified by the opposition and ANC,
mainly noise, traffic, parking, visual intrusion, and
intensity of use, have been addressed and largely mtigated
by the conditions the Applicant has agreed toinits MOUw th
t he ANC.
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And | also believe, that conditions of the
Transportati on Demand Managenent and Operati ons Managenent
Plan have largely mtigated potential safety and capacity
| npacts of the proposed facility on surroundi ng community.

Al that said, | think fromthe general standards,
considering both requests for relief, rose to the general
standards of X 901.2. | believe that the granting of relief
Is in harnony with the zoning regul ations. And that the
desi gn consi derati ons conbi ned wth the conditions of the MOU
and with the ANC, and t he provisions of the TDMand OM pl ans,
along with the wvarious individual agreements wth the
i mredi at e nei ghbors, substantially mitigate the potenti al
adverse effects. Such that the granting of relief will not
tend to affect adversely, the use of nei ghboring properties.

| give great weight to the Ofice of Planning' s
recommendati on for approval. | also give weight to the
witten report of ANC 3/4G as | do not believe the
al l egations made by the Friends and Fam |y of the Field,
provi de a pervasive basis for the Board to disregard the ANC
report. | believe that the Applicant has nmet the burden of
proof and should be granted the relief requested.

So, for these reasons |I'll be voting in favor of
the requested relief. | do agree with you, M. Chair, that
we should refer to the <conditions, that they don't
necessarily fall fully within the purview of the Board. |
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woul d al so give accol ades to the ANC for the work that they
did to address these issues, and conme up wth such an
extensi ve MOU. "Il be voting in favor of the requested
relief. Thank you, M. Chair.
CHAIR HI LL: Thank you, Board Menber Bl ake.
Chai r man Hood.

ZC CHAI R HOQOD: M. Chairnan, | don't know how

much nore left, you all left ne to coment on there. Al

that was very well done. | wll say, |I'mnot going to repeat
anything that |'ve heard, because | agree with everything
|"ve heard. | was just trying to find a niche where | could

maybe say something a little different.

| do know t he PFAS has cone up in this particul ar
proceeding. PFASis very inportant to the residents of this
country. But | believe that there are other jurisdictions
who will handle that. The Board of Zoning Adjustnent is not
the experts. | believe the Friends, they brought it up. And
| think it's noteworthy.

But al so, the conditions, again, because t he Board
has to stay within their confinenents of what they have to
do to the letter of the law, | still want to enploy the
community. | always call it a, Good Neighbor Policy.

Regar dl ess, of what we end up with today, there's
still going to be the -- whatever's in place is still going
to be fluid. There are going to be changes that the school
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can make wth the comunity. And that dial og and conmunity,
with the ANC, and the community as well as the school, should
be fl uid. It should continue to work and see how we can,
they can continue to make | esser inpacts, regardl ess of what
BZA does here today. Because at the end of the day, BZA |
don't think anyone lives in that nei ghborhood. W' re not the

ones who are going to be inpacted.

So, | think it's incunbent upon the comunity to
work together, as you all have done. You may have sone
di sagr eenent . We have allegations. | have allegations

throwmn at ne all the tine. But the end of the day, it's
about the love of the city and making it work for the
nei ghbor hoods.

So, I"'mgoing to leave it at that. |'mnot going
to even get into the nerits. | think the nerits were very
wel | spoken, very well done. And at the end of the day, it's
about getting activity, physical activity to the kids.

Now, | know people will say, well Hood, didn't
tal k about the regulations. No, the regulations and nerits
of this record for exception, and the witten request speaks
for itself. | think therecordis full. But to the Friends,
| woul d encourage the Friends, the ANC and Maret to conti nue
to work together. Thank you, M. Chair.

CHAIR HI LL: Thank you, Chairman Hood. kay, and
t hank you everyone for your thoughts. There wasn't anything
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that -- | really appreciate all the tine that everyone took
for this. It was nentioned again, right, the conditions that
were in the DDOT report, and | would also agree with those
conditions, in terns of thembeing in, added to the order.

Also, then -- | think that was the only thing that
| heard that was additional to what | had kind of stated.
So again, | appreciate everybody's input and efforts in the
del i beration of this particular case. | think we, it was
wel | thought out.

"' mgoing to nake a notion to approve Application
Nunmber 20643 as captioned and read by the Secretary,
i ncluding the conditions that are in the DDOT report, as wel |
as the conditions that are in the Ofice of Planning, adding
one that has a designated rep fromthe Maret School to work
wi th the ANC on any adverse i npacts which may result fromthe
use of the field. And ask for a second. M. Bl ake.

MEMBER BLAKE: Second.

CHAIR HI LL: The notion bei ng made and seconded - -
and before | say that -- also again, we will refer in the
order to the MOU, which is in Exhibit 282E, as in Edward.
| believe that the school will honor what they have said,
rather than us parsing out the things that are within our
purvi ew, and those that are not.

And | wll also add that there was neighbor I
recall, that there was a door that was affected from one of
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the, | think it was the | ocker room And | was conforted by
what | had seen added into the record. And | believe the
school wll do what they can within reason, wthin reason
again, to be able to use that building the way need be.

And again, as Chairman Hood said, the Good
Nei ghbor Policy, to keep the comunity abreast of every,
| ssues that m ght happen. And then the representative from
the Maret School m ght also be able to help with the ANC on
that issue as well.

And all |'ve added here said, ask for a second.
M. Bl ake.

MEMBER BLAKE: Second.

CHAIR H LL: Did 1l do that already? The notion's
been nade and seconded. M. My, if you could go ahead and
take a roll call?

MR, MOY: \When | call each of your nanes, if you
woul d pl ease respond with a yes, no, or abstain to the notion
made by the Chairman, the Chairman Hill, to approve the
relief requested by the Applicant, including conditions
that's cited in the DDOT report, the OP report, plus adding

a condition where there's a designated representative from

the Maret School to coordinate with the comrunity. Thi s
notion was seconded by M. Bl ake.

(Roll call vote)

MR, MOY: Zoni ng Comm ssion Chair Anthony Hood.
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ZC CHAIR HOOD: Yes.

MR, MOY: M. Smth.

(No audi bl e response.)

MEMBER BLAKE: M. Bl ake.

(No audi bl e response.)

MR MOY: Chairman H .

CHAIR HI LL: Yes.

MR. MOY: W have a Board Menber not
participating. Staff would record the vote at 4-0-1. And
this is on the notion led by Chairman H Il to approve with
conditions as just cited in his notion. The notion was
seconded by M. Blake. |In support, also in support of the
noti on, Zoni ng Conm ssion Chair Anthony Hood, M. Smith and
of course, M. Blake and Chairman H I I. Mbtion carries on
vote of 4-0-1.

CHAIR HILL: Ckay, great. Thank you. Thank you,
M. My. If you could bring back in Vice Chair John.

VICE CHAIR JOHN:  Thank you, M. Chair man.

CHAIR HI LL: Okay. Let's see. | have a beauti ful

view of a cherry tree right outside this window, and | just

got to tell you. | just had to share. [It's just |ovely.
Al right, M. My, if you would |ike to call our
next deci sion case, please?
MEMBER BLAKE: M. Chair, I will not be
participating in this case. |'ll just disappear.
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CHAIR HI LL: GCkay. Thank you, Board Menber Bl ake.
| mean that's right. You weren't here for the case.

MR MOY: So, the next and | ast deci sion-making
case for the Board is Application Nunber 20505 of M chael
Farquhar. This is an anended self-certified application for
Speci al Exception fromthe matter-of-right accessory uses,
Subtitle U Section 250. Pursuant to Subtitle U Section
253.4, and Subtitle X Section 901. 2. Thi s woul d construct
a detached, two-story, accessory apartnent in the rear of an
attached, two-story principal dwelling unit in the R-20 Zone.
The property is |ocated at 1963 39th Street NW Square 1310,
Lot 808.

As the Board will recall, you just -- or rather,

you | ast heard this case at your public hearing on March the

29th. And | think, yes, | think that's it.

CHAIR HILL: Okay. Thanks.

Okay. This one, | actually don't know what to do,
right. So, when | say, | don't knowwhat to do, like there's
a lot of things that I -- there's a |ot of thoughts |I have
on this. And there's a lot of opinions | have on this. But
|"mgoing to let ny fell ow Board Menbers stick their neck out
first. And then I'Il figure out which part of it, |I'mgoing
to say. Chairnman Hood.

ZC CHAIR HOOD: 1'Il tell you what |I'mthinking,
and | will yield to sonmebody else. As |I've said during the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




A wWwN

o O

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

32

hearing, M. Chairman, | know | don't usually like to go
first, but this one, |I'mhaving problens with. | don't know
where | am But | don't think this is properly before us.
Especially, when it cones to the covenant. | think a
covenant overrides everything. And I'll leave it at that for
any ot her discussion. So, | really don't know, to ne, that's
a showstopper. So, |I'lIl leave it at that. Thank you, M.
Chairman. | stuck ny neck out, as you asked.

CHAI R HI LL: That's okay. So, we'll see where
this all goes. | unfortunately have an even nunber of
people. So, | don't know, but I'mgoing -- Vice Chair John,
| apol ogi ze, you're going to go first, because like, you're
the Vice Chair. And so, you can give it a shot. O | can
go first, if everybody wants to not go first. Do you want
to go first, Vice Chair John?

VICE CHAIR JOHN: So, I will, I will go first.
Whet her or not | end up in the position | start, you know,
| can be convinced anot her way, because it is that kind of
case. So, let nme just read a coupl e thoughts.

So, this is a special exception for an accessory
dwelling unit on the second floor of a new accessory
structure in the R 20 Zone. And the Applicant states that
he i ntends to occupy the ADU as required by the regul ati ons.
And this condition cannot be waived.

| believe the application neets the criteria for
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zoning relief under Subtitle U 253 as described on Slide 21
of t he Applicant's presentation at t he heari ng.
Additionally, the structure neets all of the devel opnent
standards in the R-20 Zone. The issue relating to side yard
set back was resolved by the ZA's, Zoning Admnistrator's
|l etter. And because the structure is not on an alley lot as
a result of the subdivision, the regul ati ons governing alley
dwel i ngs do not apply.

The Applicant submtted information from its
contractor stating that the utilities can be connected to the
ADU, which resolves that issue. And we see ADUs all the
time, and they're connected on the -- the utilities are
connected on the property. So, that's no | onger an i ssue for
nme.

Matters relating to construction, tree renoval,
bui | di ng code i ssues, property proximty to the Park Service
|l and, are not wthin this Board's jurisdiction. And
furthernore, the Applicant is, if the application is
approved, and gets through all of the hurdles, the Applicant
and the Park Service would have to work out any issues
bet ween t hem

And whet her the owner will not in fact liveinthe
dwelling, or will use the first floor for purposes other than
storage, or the permtted use, would require the Board to
specul ate on the Applicant's intent and future actions.
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Actually, it's also up to the DCRA to enforce the
regul ati ons. And if the application is renoved and the
structure built, DCRA would have to nake sure that there is
conpl i ance.

| give great weight to OP's anal ysis. And because
thisis aself-certified application, if the Applicant needs
further relief fromthe regul ations, the Applicant woul d need
toreturnto the BZA. | also, give great weight to the ANC s
| ssues and concerns that are zoning related. And | believe
| have addressed those as wel|.

And |ike, Conmm ssioner Hood, the restrictive
covenant is avery difficult question for ne. And ordinarily
the Board reviews easenents in so far as they affect
conpliance with zoning regul ations. For exanple, does the
easenent affect lot area, or lot wdth, or are they
conpliance of the rear yard? The Board would seek clarity
on these i ssues. Now, the covenant and, you know, it's well
under st ood that covenants run with the land. |If this were --
and must be consistent with public policy. So, that's not

an i ssue for ne.

As presented, however, as presented to t he Board,
and this is -- | had a little difficulty with this. The
subdi vi sion woul d renove the condition in the covenant. So,

in this case, the property would be, would have frontage on
39th Street, and the covenant woul d not apply. What's al so
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| eading me to that decisionis that the regul ati ons gover ni ng
ADUs, now encourage ADUs. And so, the | aw has changed and
does thi s covenant, which prohibits any residential use trunp
the laws and the regul ations that now exist?

So, | have decided to split -- well, I"mgoing to
say it a different way. So, for me, the subdivision would
create a |lot, which has no frontage on 39th Street, and it
Is not an alley lot. And as presented, it would conply with
the zoning regul ati ons.

Now, | wunderstand that this natter could be
resolved by a court at a later date. And | believe that's
where the issue belongs. Because this Board does not have
the expertise to delve into all the nuances of covenants.
So, | think that | can decide the zoning issue. And t he
zoning issue is that the Board is presented with a | ot that
neets the devel opnent standards. And that has frontage on
39th Street.

And so, | can approve the application on that
basis. And if the covenant is later determ ned by a court
to be valid, then the Applicant can return to the BZA for
further relief, if that is necessary. And that's how |'ve
| ooked at this, after much deliberation. So, thank you, M.
Chai r man.

CHAIRHI LL: That's great. That's really actually
pretty hel pful. | still have a lot of fun things to say, but
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that's pretty hel pful, thanks. M. Smth.

VMEMBER SM TH: So, like the Vice Chair, and
Chai rman Hood, | was torn on this particular case, in so far
as that the covenant regul ation. The lots as platted

originally, were lots 79 and 80 early. But what has occurred
since then is the Applicant has consolidated those two | ots.
Lot 79 does front on 39th Street. And the ball of the alley
does not conpletely sever Lot 79. So, Lot 79 was al ways
fronting on 39th Street. [It's a question of Lot 80, which
Is also owned by the Applicant, who has consolidated those
two | ots.

I, like Ms. John, do agree that it seens to ne
that the consolidation did negate that condition of the
covenant, that states that any lot not fronting on 39th
Street can't be used for residential purposes. Because of
t hat consolidation, both of these lots now front on 39th
Street. So, it seens to nme that negates the covenant.

But | do agree with Vice Chair John, that | think
the final matter for that, for these types of covenants is
the DC District Court. So, | understand that this my be,
this, you know, this nay be elevated beyond this Board to
that matter. | nmeanto that, to the court system But | do,
li ke Ms. John stated, believe that | can make a reasonabl e
evaluation of this application, in so far as the zoning.

And | do believe that the Applicant has net the
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burden of proof for us to be able to grant the specia
exception in accordance with U 253.4 and X 901.2. And, you
know, just as M. John stated, sone of these conditions,
these criteria that we have to evaluate, | do believe that
t hey have net.

One of the criteriais to showthat utilities can
access the site, and | believe that the Applicant has
denonstrated that he can. And nost of those concerns wl
be dealt with at the building permt |evel anyway. So as,
that is a fairly interesting set of criteria | believe to
i nclude into the zoning regul ations. But nonethel ess, they
do, | do believe that the Applicant has shown that they can
meet that criteria.

So, | do believe that the Applicant has net the
general special exception criteria. | do believe that this
ADU, the size of the ADU is fairly conparable to other
accessory buildings. The size of the building is |ess than
what -- | believe it's 40 percent the size of the principal
buil ding. So, it can be considered an accessory, ancillary,
accessory building to the primary building, given the size
of the building.

The building doesn't have bal conies facing any
adj acent residential property. The design of this building
is in keeping with what the regulations state this type of
buil di ng has to be. Now, so far as the, what woul d be used
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on the ground floor, | do, | agree with Ms. John. | believe
that the Board would have to get into the intent of the
Applicant in his usage of the ground floor. And | believe
It's best left up to DCRA to enforce the regul ations of the
Zoning Ordinance that the Applicant shall not live on the
ground fl oor.

But in stating that, being that we have Chairmn
Hood here, | do believe that the regulations as witten woul d
force any Applicant for an accessory building, or accessory
dwelling unit within these two zones, to build bigger than
they would otherwise -- build a building bigger than they
woul d ot herwi se need in the zone. Because you woul d have to
put an ADU above a use that is allowed on the ground fl oor.

So, maybe we didn't have that regulation -- | get
the intent of that regulation, but |I think it's probably a
fairly large | oophole that creates a bigger issue than what
was really intended. So, you know, | would welcone the
Zoni ng Commi ssioner taking a |l ook at the ADU regul ations in
these two zones, to see if we can tweak it or tighten it up
alittle bit to neet the -- or what | would think would be
the intent of the way that this is crafted in these two
zones.

So, with that, | give great weight to OP's staff
report and I'Il support their recomendations, and wl|
support the special exception.
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CHAIR HILL: Okay. Chairnman Hood, you want ne to
go, you want to go. | don't really care.

ZC CHAIR HOOD: | will go, because I"'mgoing to
be very brief.

CHAIR HI LL: Ckay.

ZC CHAI R HOOD: Let ne just finish speaking about
ADU si nce 2016, and | nentioned this in another setting. Qur
ADUs have, in this city, have increased 255 percent. W've
now gone from nine to 32. | really hate to deprive this
Appl i cant of what he's trying to do. | really understandit,
but let nme back up to Board Menber Smith's opine about the
Zoni ng Conmi ssi oner re-looking at the ground fl oor area.

This actually was brought to us by the residents,

so instead of the Zoning Comm ssion |ooking at it, | would
| i ke for the residents who brought -- and | think this came
up at the hearing -- the residents who brought this to us and

asked us to codify and put this into regulations, to revisit
that, if they choose to.

But | was inforned, | did some research fromthe
O fice of Planning. | was wondering how we got there. And
that was actually brought to us by the community. So, we
did, this was so nobody coul d never say we don't do what the
community asked us to do. This is the tinme, another one of
those tines, many tinmes that we've done what the conmunity
asked us to do.
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But going back to the original, and if we go to
the zoning part of this equation, | could support it. But
again, when | ook at restriction -- covenants, and | | ook
at what | believe, generally speaking, arestrictive covenant

that is less restrictive than the zoning regul ations, the
zoni ng regul ations prevail.

But inthis case, the nost restrictive of the two,
Is the covenant in this case. And a restriction such as

these usually relate to building types and everything. But

the nost restrictive in this case is the covenant. | don't
know how we get around the covenant. | don't know how, |
don't even know how we even started tal ki ng about the zoni ng.

Because when both are in conflict, the covenant, the npst
restrictive takes precedent. And | think in this case, it's

t he covenant.

| stand to be corrected. But | just don't see how
we just forget about a covenant, and nove on. | understand
about the turnaround, and the squares. And | understand all
that, the dynani cs. But at the end of the day, there's a

covenant in place, and | really don't know what to do with
t hat . But maybe, the Chairman, can -- and | hear what the
Vice Chair said. But I think, | think for ne it's still
there. The covenant, regardless of how you make it or you
chop it up, the covenant is still there. So, |I maybe ranbl ed
and junbled, but that's where | am Thank you, M. Chair.
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CHAIR HILL: Ckay. No, | nean this is an
interesting thing. | don't know either. And so, | think I
ki nd of know what |'mgoing to do, which is sonmewhat kick it
to the courts. | think that, |let nme go kind of backwards on
stuff, and 1'mgoing to end wwth the covenant, right. Like
| think interns of the zoning -- what's before us, in terns
of the zoning criteria, | believe that the Applicant neets
the standards for us to grant the application.

| don't particularly like it. But that's not up

to nme, right. Like, | wunderstand the comunity.
understand what is trying to be done. But -- and |I'm going
tojust talk about it alittle bit nore. | nean | think that

what, everything that Vice Chair John said, about the zoning
requi renments, | agree with. In terns of, you know, the side
yard set back has been satisfied. The utility connections has
been satisfied. The tree renoval and the Park Service stuff
is not really within our purview It's not an alley
dwelling, right, it's an ADU because it's now connected and
fronted on 39th Street.

And again, now this is where | just find the
regul ati ons al so sonetines, | nean nothing's perfect, right,
but interesting. |In that, you got this regulation that says
you have to live on the first floor, so there's a kitchen --
|"m sorry on the second fl oor. So, there's a kitchen and
bat hroom on the second floor. On the first floor, you have
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a deck, right, not a balcony, a deck and bay w ndow, you
know, bay wi ndows, a nice wi ndow, right. That seens |ike why
woul d you have that on the first floor, if it's storage?

However, in the regul ati ons you can have an arti st
studi o, right. So, what is an artist studio? | |ooked,
there's no technical definition for an artist studio, right.
You could throw an easel up in the corner, and sone canvas
and now it's an artist studio. | don't know You could be
a poet. And | ama poet. [|I'man artist. And |I need sone
qui et space to sit and contenpl ate ny poetry. And therefore,
|"man artist and that's an artist's studio.

Does it fit within the regulations? It seens to

be. So, therefore, it's appropriate. Wether or not | think

it is, you know, honoring the neaning of the law, | don't
know. | nmean it is -- I'msorry, it seens to be within the
regul ations that we're supposed to conply wth. Meani ng

that, there is storage/artist studio, right. So, you could
say it's an artist studio. So, that's how | can understand
t he argunent, right.

Dol think it's necessarily, do !l think it's kind
of getting around what maybe was i ntended? Perhaps. But it
is within the regulations. And so, | think the courts would
agree, that it's in the regulations. And it is an arti st
st udi o. If they want to have it an artist studio, it's an
artist studio. So, we can't argue with that. And the person
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I S going occupy and |ive on the second fl oor, which is again,
within the regulations. So, if the person does that, they
can rent out their front building, right.

So, and since they connected the lots, this is
unique in that it's not separated by that paper alley. So,
it does front on 39th Street. Now, again, and do | think
that that's fair? You know, it's not about fair, right.
It's about what's within the regul ations. And they're
fronting on 39th Street. | don't think it's necessarily
fair, but it's, you know, it is again, what is in the
regul ati ons.

Therefore, | believe the courts would uphold.
That's what | believe. The courts would uphold. Because I
think that if we're doing our job, it's wthin the
regul ati ons.

So now, just to speak to the community, because
| know sonme of themare probably listening. Those other lots
that are on the other end, that actually go all the way
through. | think yes, they could do this exact sane thing.
Because they're fronting on 39th Street, and they're going
to be before us. And they you're going to basically have
this covenant issue which is what's going to get kicked to
the courts, right, perhaps, right.

Are we supposed to rule on this covenant thing?
| guess in the past, the BZA has been asked to take that into
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consi deration. Now, what Vice Chair John said, was that |ike
easenents, usually gointo |ike side yards. Were, you know,
It kind of ties into a zoning criteria that we're possibly
supposed to look at, which |I can then understand how the
Board is supposed to give an opinion, or opine on that,
right.

| mean, the covenant issue, again |like |I'mnot an
expert on covenants, right. And so, | say that, in that we
as a Board, and |'ve been here for alittle while again, we
as a Board have support for zoning issues. And we have

support fromthe Ofice of Zoning, fromlegal, from Ofice

of Planning, from ANCs. However, on covenants we don't
necessarily have technical support to refer to. It is
basically, it seems to be what we as individuals think
appl i es.

And so, thisis the catch that | don't understand,
exactly. So, the covenant to ne seens |ike you' re not
supposed to have residential uses in the back. Now, what
Vice Chair John puts forward is that the | aw now says that
you can have accessory dwelling units, right. And that's
sonmet hing that the |law now all ows. So, does the covenant
trunmp the law? | would think not. But |I don't know, right.

And so, but to ne, the covenant says there's no
residential units that are supposed to be back there. So,
you' re probably breaking the covenant by having residenti al
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uses back there. Il wll speak to the question that was
brought up. Now, whether any of this is racially notivated
or whatever it was back in 1938, | don't know. \Wether it
was soci oeconom ¢ notivated i n 1938, whet her tenenent housi ng
was sonething people worried about in alley dwellings?
Per haps. You know, it was 1938. | wasn't there in 1938, you
know.

And whether those things are sonething that the
courts would | ook at now, as to why that covenant was put
forward? You know, to nme maybe it's just because they didn't
want people living in those back, in their back yards. Now,
whet her or not that was soci oeconom cally notivated? | don't
know. You know, and again, that's not really within ny area.

So, all that being said, | think that | wll
t hankful I y have ot her peopl e here, that Vice Chair John, and
M. Smth kind of spoke to, which | think they're neeting the
zoni ng regul ati ons. Wether | necessarily agree with the way
that we got to those zoning regulations, doesn't natter.
Because | can't -- that's not up to ne. | have to just
deci de whether | think they neet the zoning regul ations.

It's fronting on 39th Street. It's not fronting
on the alley. They're going to use it as an artist's studio
inthe basenent -- I'"msorry, onthe first floor. The person
is living on the second floor. It neets the zoning criteria.
It meets the size for the ADU. You know, so, it seens |ike
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| have to vote for it, even though I' mconfused. So, | guess
|'"'mgoing to vote for it.

And if there is a covenant issue, as Vice Chair
John, said, that may or may not get resolved at a different
| evel within the courts. And then if it comes back to us
again for sonething else, | don't know. But, | think |I've
spoken everything | had to say about it. But | do think that
it's interesting. And so, | guess |'mgoing to vote for it.

Do you want to nake a notion Vice Chair John, or
do you want ne to nmake a notion, you don't care?

VICE CHAIR JOHN You're fine with making a
notion, M. Chair.

CHAIR HILL: Al right. Okay, fine. Al right.

ZC CHAI R HOOD: So, can | ask -- can | ask a
guestion, M. Chairnman?

CHAIR HI LL: Yes. Go on, Chairman Hood.

ZC CHAI R HOQOD: So, what |'m hearing from the

Board, from ny three colleagues -- and this may help ne,
because | plan on voting against it due to the covenant.
What |'mhearingis, it sounds Iike we found -- and |I' mgoi ng

to use sonme words that you all disagree with, and just go
ahead and di sagree with ne.

It sounds |ike we figured out a way through the
zoni ng process, we went past the covenant, and we figured out
a way through the -- which | could agree on the zoning
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process. | would agree to approve it on the zoning issues.
But | don't see how we go past the covenant, to go to the
zoni ng. Because when they'rein conflict, and | think that's
there's case law out there. And |'mnot an expert, |'msure
our |l egal counsel, as you've stated, approves of that.

But, and |' mnot necessarily oneto kick it to the
court. Because | think there's enough case | aw, at | east the
way |'ve read and | ooked around, and googl ed, about what's
nost restrictive in other jurisdictions. The covenant
prevails. It's the nost restrictive. So, in this case, what
we're saying as a BZA, is that we found a way to basically
push aside the covenant, and go straight to the zoning. |Is
that what I|'mhearing? O did | mscharacterize that?

VICE CHAIR JOHN: So, M. Chairman.

CHAIR HI LL: Go on.

VICE CHAIR JOHN: Since you invoked ny nane. So,
| believe, | don't renenber the case that was cited i nvol vi ng
t he Zoning Comm ssion, where it was a recent case where the
Zoni ng Commi ssion did not consider the covenant. And this
was | ooked at from the perspective of the Comm ssion's
functions. The two parties had agreed to provide a benefit
as part of the Zoning Conm ssion process. And the Zoning
Conmi ssion did not considerate it.

And | believe that the court said that the Zoning
Commi ssi on shoul d have considered it, as part of its review
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of the case. The BZA is a little different, because we're
not | ooking at, we're not |egislating anything. W're sinply
I nterpreting regulations. And | agree with you that the
covenant is problematic. And | don't believe that the issue
of the covenant bel ongs before a body such as the BZA

And | think it should ultimtely be resolved by

a court. So, | think we can, in this case, because it's
different from the function of the Commssion -- the
Commi ssion is a legislative body. And we, | see our role as

different, and | would distinguish that case that has been
cited. So, that would be ny response.

And | realize that the covenant, if valid, would
restrict the rights of the parties, the rights of the
Applicant to develop his property. But | don't know if the
covenant is valid today. And as presented to us, that woul d
be sonething for a court to decide. | don't believe, | don't
have the expertise to go into all of the intricacies of the
validity of a covenant.

" mnot entirely convinced that there were i ssues,
that they were inperm ssible policy issues, that apply to
this covenant. It is fairly well-known, and the record shows
t hat many of these -- that places |ike Burleith, had racially
restrictive covenants. And | don't know if, although this
provision on its face, is not explicitly racial. | don't
know t hat . A court could decide that. But that did not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1716 14TH ST., N.W. STE 200
(202) 234-4433 WASHINGTON, D.C. 20009-4309 www.nealrgross.com




o o0 B~ W DN

~l

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

49

enter into how !l |ooked at this case.

And |' mnot punting, but | really don't think that
this Board has the expertise to deci de whet her covenants are
effective or not. So, we could do one of two things. We
could dismss the case because there is no clear title.
Al t hough facially, the Applicant has stated that he is the
owner . O we could decide the zoning issue, and the facts
as presented to us. And leave it to a conpetent body to
decide the issue of the covenant.

| don't Dbelieve |'m conpetent to have an
evidentially -- evidential hearing on the effectiveness of

a covenant that existed back in 1938, and has so nmany, so

many questions. So, that's kind of where | am |'msorry
to, you know, talk so nmuch. But | struggled with it. And
I'"'m at the point where | think we can decide the zoning

i ssues subject to resolution of the covenant, and |eave it
at that. And so that's it.

ZC CHAIR HOOD: So, M. Chairman, if | could, to
the Vice Chair -- | have a |lot of respect for the Vice Chair
anal yses. 1've always said that. And I still respect it.
I"mtrying to, what I"'mtrying to do is get their order but
| can't because, and the case she was tal ki ng about was the
Capital H Il Restoration Society v. Zoni ng Comm ssion, which
was back in 1977.

But the thing about it is, is that we are --
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Zoning Comm ssion Menbers are here on the Board, not
necessarily, our role on the BZA is not here, | believe
because the BZA just want to see us every week. Qur roleis
to make sure that the zoning code is intact. W are the
stewards of the, as the Vice Chair nentioned. W wite, we
| egi sl ate, we do our best to | egislate so we don't have these
ki nd of problens. But often tinmes, as you can see, the
Board. But you all do the exceptions, and the variances, we
can do those as well.

But, as you all already know, ny bigger point is,
l"mtrying to get, |'"mhaving a problem and I'mgoing to go
with my gut in this case. |'mhaving a problemgetting to
the zoning issues because | still believe, in ny little
research -- and you're right Vice Chair, |I'mnot an expert,
but there's sonmething in ny gut that does not let ne go to
the zoning i ssues, because | have a covenant.

And | do, | want, maybe in other ways they can do
it besides conme to the BZA, and get that straightened out and
t hen cone back for the ADU issues. But | just have a problem
fundanmentally is -- I'"'mnot going to -- | don't like to use
the word circunvent, but that's what | feel |ike we're doing.
And that's coming fromny gut. So, I'll leave it at that.
| know |' mout voted, M. Chairnman, but | wanted to nmake sure
| put my position on the record. And |I'm not, the zoning
issues I'mfine with, it's getting there. So, thank you.
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CHAIR HI LL: That's okay. | know whether you're
out voted or not, Chairnman Hood. | don't think that I|iKke,
you know, | think that you, you know. point wasn't made. |
think that it's an extrenely fascinating. | think all of us

woul d agree that this is a very interesting position we seem
to bein, whichis, and |'"mputting this on the record agai n.

We think all of the zoning criteria has been net,
right. And so now, we're conpletely just tal king about the
covenant and whether or not we think the covenant 1is
sonet hing that we have to, you know -- I'mgoing to use a
legal term that I1've learned just from being here -- a
threshol d i ssue? You know, is this actually sonething that
we have to kind of, first get over, to get to the zoning?
And you all can talk -- just give nme one second.

And so, like the, and so then that takes you to
t he whol e covenant thing, right. Like to begin with, and
|"ve said it now, and I"'mreally saying it over and over
again, because | thinkit's very interesting, again this case
-- that again, the | ots have been conbi ned. They're fronting
on 39th Street. That's fact, right. Do | think that it's
fantastic that this happened that way? | don't know.

| shouldn't say it that way. That's a fact. It
is nowfronting on 39th Street. The covenant speaks to lots
that don't front on 39th Street. This lot fronts on 39th
Street. So, you could easily argue that the covenant doesn't
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even apply, right.

Froma -- what's the word, | wsh, there's a word
in there. | know the |lawers knowit, like -- the intent of
the law, right. That the covenant seens to keep, it seens,
If I were just reading it and | bought property there and all
that stuff today in 2017. But no, shoot 2021, sorry. Didn't
even know what year we're in, 2022, 2022? That -- man, COVID
has really nessed with ne.

So, 2022, that just basically says there's not
goi ng to be residential housing behind ny house, right. Now,
and this is the part where | think the courts really get to
decide a little bit nore. What was the intent of that
covenant in 1938, right? Wat can you argue was or wasn't --
| mean |'m not saying that anybody on that block right now
is racist, or you know, has any i ntent about soci oeconom cs,
what ever. They just don't want sonething in their back yard
per haps, right.

But if the covenant in 1938 was witten to
precl ude people fromliving back there, that were not of the
ri ght kind of people, then the courts m ght be able to decide
t hat covenant doesn't ever apply anynore, right. So, | don't
know. And that's where | guess Vice Chair John and al so,
guess M. Smith is saying. So, that's why it kicks -- that's
why | feel confortabl e enough | suppose to vote on the zoning
regul ati ons because this ot fronts on 39th Street.
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So, and | think that, correct, this mght go to
the courts for the covenant issue. And then if it cones back
tous, it cones back tous. But | don't think we're, | don't
think we're not all kind of talking about the sane thing.
But in sonmewhat different ways, right.

So, I'"'mgoing to make a notion, Chairman Hood do
you want to say anything el se?

ZC CHAI R HOCD: You want ne to nmake the noti on,
or you want to make it? No, |'mnot --

(Laughter.)

CHAIR HI LL: No, no, | don't know, if you're going
to -- | nmean |I'm not necessarily happy about the notion
|"ve already said that, right. | nmean |I'm not necessarily
happy about the notion. |'mnot necessarily -- and | want
to go on the record again, |I'mnot necessarily happy about
how we got here. | think that it nmeets, | think it neets the
standard of the reqgulations that we're supposed to | ook at,
right, for the zoning regul ations.

And | think that ADUs are sonething that is now
bei ng, you know, encouraged in the city for affordable
housi ng, what ever, you know, type of things |like that. And
are nowin the law. And so, that is now things the | aw has
changed si nce 1938.

So, but yes, Chairman Hood, go ahead and make a
notion if you like? Wich notion are you going to nake?
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ZC CHAIR HOOD: Actually, | was just having fun,
because | could do it in two parts, but that doesn't, still
doesn't -- | was just thinking that defeats what |'m sayi ng.
| could vote in favor of the zoning i ssues, but the covenant
-- but anyway. That defeats what |I'msaying, so, | will let
you make your notion.

CHAIR HILL: Al right. "Il make a notion to

approve Application Nunmber 20505, as captioned and read by

the Secretary. | don't think there are any conditions that
l'"'m mssing. And ask for a second. Ms. John.

VICE CHAIR JOHN:  Second.

CHAI R HI LL: Moti on made and seconded, M. My,
want to take a roll call?

MR, MOY: Nanes, if you woul d pl ease respond with
a yes, no, or abstain to the notion nade by Chairman Hill to
approve the application for the relief that's being
requested. The notion to approve was seconded by Vice Chair
John.

MR, MOY: M. Smth.

MEMBER SM TH:  Yes.

MR. MOY: Vice Chair John.

VICE CHAIR JOHN:  Yes.

MR MOY: Chairman Hll.

CHAIR HILL: Yes.

MR, MOY: Zoni ng Comm ssion Chair Anthony Hood.
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ZC CHAI R HOOD: No, as stated in ny comments.
Thank you.

MR, MOY: Staff would record the vote as 3-1-1 and
this is on the notion nmade by Chairman Hill to approve. The
notion to approve was seconded by Vice Chair John. Also, in
support of the notion to approve is M. Smth, and of course
Vice Chair John and Chairman Hill. Opposed to the notionis

Zoni ng Comm ssi on Chair Ant hony Hood. W have a Board Menber

not participating. The notion carries on a vote of 3-1-1.

CHAIR HI LL: Ckay. Al right, Chairman Hood.
We'll see you later.

ZC CHAIR HOOD: You all, have a good day. Take
care.

VICE CHAIR JOHN: So, M. Hood, this is one case
| know we will hear nore about.

(Laughter.)

ZC CHAIR HOOD: kay, well let's |ook --

( Si nul t aneous speaki ng.)

VICE CHAIR JOHN:  Just so we didn't know.  And
maybe that's a good thing. Maybe the Board will have cl earer
gui dance.

ZC CHAIR HOOD: | agree Vice Chair. Thank you,
thank you all for all the work that you all do. Thanks, take

care.

VICE CHAIR JOHN:  Thank you, though, bye.
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CHAIR HILL: Al right, you guys. Let's take a

qui ck break actually, huh? It's 11 and then we'll cone back
with Dr. Imanura and the rest of the team | don't know,
let's say 10 mnutes. We'll conme back in 10 m nutes. Thank
you.

(Wher eupon, the above-entitled nmatter went of f t he

record at 10:56 a.m)
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